
Fund Formation Checklist for a Venture Capital Fund

   FUND FORMATION CHECKLIST
Checklist Definitions -- The following key of terms and party definitions was utilized in this Checklist above:

	Term
	Party

	FC
	FC-A=Primary Fund Formation Counsel & FC-B= Co-Counsel

	TC
	Tax counsel for the Issuer

	IRS
	Internal Revenue Service

	SEC
	Securities and Exchange Commission

	IPC
	IP/Trademark Counsel



*****

	DECISION/TO-DO ITEM
	RESPONSIBLE PARTY
	STATUS
	COMPLETED

	Preliminary Decisions
	
	
	

	1.	Choose the fund’s name taken care to select a name that does not conflict or infringe on others
	FC-B
	
	

	2.	Register the Fund’s name, logo, or combination of the foregoing) to protect from infringement by others
	IPC
	
	

	General Partner Fund Structure
	
	
	

	1.	Draft Certificate of Formations for the GP (no Management Company).  Register in California as LLC/LP. 
	FC-B
	
	

	2.	Complete and file Form SS-4 to obtain an Employer Identification Number (“EIN”) from the Internal Revenue Service (“IRS”) for the fund. 
	FC-B

	
	

	3.	Prepare the LLC Agreement for GP.
	FC-B
	
	

	4.	Decide whether to accommodate and structure for other special types of investors, e.g., ERISA, bank holding company, tax exempt, etc.
	FC, TC
	
	



	LP Fund Formation 
	
	
	

	1.	Draft Certificate of LP for LP. Register in California as LLC/LP.

	FC-B
	
	

	2.	Complete and file a Form SS-4 to obtain an EIN from the IRS for the general partner or managing member.  
	FC-B
	
	

	3.	Draft and Finalize LPA
	FC-A, FC-B and TC
	
	



	OTHER ANCILLARY DOCUMENTS
	RESPONSIBLE PARTY
	STATUS/NOTES
	COMPLETED

	Draft the PPM
	
	
	

	· Private Placement Memorandum (“PPM”) draft key information about the fund including at a minimum:
· Business section: Discuss strategy, GP bios, track-record (positive and negative)
· Risk factors
· Discloses the management fee/incentive allocation/carried interest
· Draft all details of offering 
	Not usually necessary

	
	

	Draft Subscription Documents:
· Standard reps and warranties and any unique items necessary for execution of docs
	FC-A
	
	

	Draft Privacy Policy

	FC-A
	
	

	Draft the Investor Questionnaire
	FC-A
	
	

	Draft any Side Letters, to grant special rights and privileges to important investors as applicable
Many institutional investors have a list of personalized “standard” side letter requests. Side letters include “most favored nations” undertakings (if not addressed directly in the Fund Agreement), transfer and/or redemption rights, information and/or disclosure rights, investor tax and regulatory concerns and other matters particular to the investors.  Note that a side letter cannot amend the LPA with respect to the other investors.

	FC-A
	
	

	Securities Matters & Fund-Raising Methods
	
	
	

	Determine which private offering exemptions from registration with the SEC will be relied upon; popular methods include:
· Rule 506(b) – no general solicitations
· Rule 506(c) – the fund may use general solicitation but may admit only accredited investors. There is no limit on the size of the offering.
	FC-B
	
	

	Apply as Exempt Registered Adviser (Form ADV)
-Register with FINRA (new platform)
-Prepare Form ADV, Part I
	FC-B
	
	

	Apply for EDGAR Codes via FORM ID 

	FC-B
	
	

	File Form D (SEC) within 15 days of 1st closing
Evaluation whether Blue Sky filings are required. If so, prepare state disclosures. 
	FC-B
	
	


In large part due to the necessity to provide specific information to nonaccredited investors that private fund managers may not be able or will to provide, almost all private funds avoid selling to non-accredited investors even when relying on Rule 506(b) thus the investors must meet the accredited investor standard, which requires (in the case of an individual) that the investor have (i) a net worth, or joint net worth with the person’s spouse, that exceeds $1 million excluding the value of the primary residence of such person, or (ii) income exceeding $200,000 in each of the two most recent years or joint income with a spouse exceeding $300,000 for those years, and a reasonable expectation of the same income level in the current year.



Checklist Key -- The following key may be helpful for the status column of this Checklist:

	Term
	Status

	IP
	In process

	D/C
	Drafted and circulated

	F
	Finalized

	Reg. D
	Regulation D

	F/NS
	Finalized and not signed

	F/S
	Finalized and signed

	N/A
	Not Applicable

	Pending
	Status Pending, discussed with LPs and awaiting response

	O
	Ordered



Relevant Forms -- The following key documents may be helpful for the status column of this Checklist:

	Document
	Description

	Private Placement Memorandum (PPM) and/or Summary of the Terms
	The PPM includes a description of the Fund’s investment objective and investment process, a summary of terms, risk factors, U.S. federal income tax considerations, ERISA and other benefit plan considerations and other relevant disclosure. PPMs are often avoided in Silicon Valley-type venture funds. 

	Limited Partnership Agreement (LPA) or Limited Liability Company Agreement
	The Limited Partnership Agreement (or LLC Agreement) provides the rights and obligations of the limited partners and the general partner of the Fund.

	Subscription Agreement
	The Subscription Agreement provides the representations, warranties and covenants of limited partners investing in the Fund.

	LP: Certificate of LP or Certificate of Formation (Fund)
	The Certificate of Limited Partnership (or Certificate of Formation if LLC) is filed with the Delaware Secretary of State and forms the Fund.

	SS-4 (tax form)
	Form SS-4 is used to obtain an Employer Identification Number (“EIN”) from the Internal Revenue Service (“IRS”) for the Fund and the General Partner

	U-2
	Form U-2 must be filed with each state in which the Fund’s limited partners reside.

	  FORM ADV
	Form ADV (Part I) must be filed with the SEC and the primary state of residence of the fund, typically the state filing is a disclosure document.

	Form ID
	This Application for EDGAR Codes is used to obtain EDGAR Codes so the Fund can file its Form D with the Securities and Exchange Commission (“SEC”) within 15 days of its initial closing.

	EDGAR 
	Form D must be filed with the SEC and each in state in which the Fund’s limited partners reside.

	GP: Certificate of Formation: 
LLC/Operating Agreement: Signed by each member (or Managing Director) of the General Partner.
	The Certificate of Formation is filed with the Delaware Secretary of State and forms the General Partner.
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